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(b) The following requirements shall
in no event be stayed due to any appeal
of a decision of the Administrator and
shall be fully effective and enforceable:

(1) The allowance allocations for any
year during which the appeal proceed-
ing is pending or is being conducted;

(2) Any standard requirements under
§ 72.9 of this chapter;

(3) The emissions monitoring and re-
porting requirements applicable to the
affected units at an affected source
under part 75 of this chapter;

(4) Uncontested provisions of the de-
cision; and

(5) The terms of a certificate of rep-
resentation submitted by a designated
representative under part 72, subpart B
of this chapter or a certification state-
ment submitted by an authorized ac-
count representative under part 73,
subpart C of this chapter.

(c) The permit shield under § 72.51 of
this chapter shall continue to be in ef-
fect.

(d) The Environmental Appeals Board
or Presiding Officer shall specify which
provisions of the decision shall be
stayed.

§ 78.8 Consolidation and severance of
appeals proceedings.

(a) The Environmental Appeals Board
or Presiding Officer has the discretion
to consolidate, in whole or in part, two
or more proceedings under this part
whenever it appears that a joint pro-
ceeding on any or all of the matters at
issue in the proceedings will be in the
interest of justice, will expedite or sim-
plify consideration of the issues, and
will not prejudice any party. Consoli-
dation of proceedings under this para-
graph (a) will not affect the right of
any party to raise issues that might
have been raised had there been no con-
solidation.

(b) The Environmental Appeals Board
or Presiding Officer has the discretion
to sever issues or parties from a pro-
ceeding under this part whenever it ap-
pears that separate proceedings will be
in the interest of justice, will expedite
or simplify consideration of the issues,
and will not prejudice any party.

§ 78.9 Notice of the filing of petition
for administrative review.

The Administrator will publish in the
FEDERAL REGISTER a notice stating
that a petition for administrative re-
view of a decision of the Administrator
has been filed and specifying any re-
quest in the petition for an evidentiary
hearing.

§ 78.10 Ex parte communications dur-
ing pendency of a hearing.

(a)(1) No party or interested person
outside EPA, representative of a party
or interested person, or member of the
EPA trial staff shall make, or know-
ingly cause to be made, to any member
of the decisional body an ex parte com-
munication on the merits of a proceed-
ing under this part.

(2) No member of the decisional body
shall make, or knowingly cause to be
made, to any party or interested per-
son outside EPA, representative of a
party or interested person, or member
of the EPA trial staff, an ex parte com-
munication on the merits of any pro-
ceeding under this part.

(3) A member of the decisional body
who receives, makes, or knowingly
causes to be made an ex parte commu-
nication prohibited by this paragraph
shall file with the Environmental Ap-
peals Board (or, if the proceeding is
pending before an Administrative Law
Judge, with the Hearing Clerk) for in-
clusion in the record of the proceeding
under this part any such written ex
parte communications and memoranda
stating the substance of any such oral
ex parte communication.

(b) Whenever any member of the
decisional body receives an ex parte
communication made, or knowingly
caused to be made by a party or rep-
resentative of a party to a proceeding
under this part, the person presiding
over the proceedings then in progress
may, to the extent consistent with jus-
tice, require the party to show good
cause why its claim or interest in the
proceedings should not be dismissed,
denied, disregarded, or otherwise ad-
versely affected on account of these ex
parte communications.

(c) The prohibitions of paragraph (a)
of this section shall begin to apply
upon publication by the Administrator
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of the notice of the filing of a petition
under § 78.9 of this part. This prohibi-
tion terminates on the date of final
agency action.

§ 78.11 Intervenors.
(a) Within 30 days after notice is

given under § 78.9 of this part that the
petition for administrative review has
been filed, any person listed in § 78.3(a)
of this part may file a motion for leave
to intervene in the proceeding. A mo-
tion for leave to intervene under this
section shall set forth the grounds for
the proposed intervention and may re-
spond to the petition for administra-
tive review. Late motions to intervene
may be granted only for good cause
shown.

(b) The Environmental Appeals Board
of Presiding Officer will grant a motion
to intervene only upon an express find-
ing that:

(1) The motion to intervene raises
matters relevant to the factual or legal
issues to be reviewed;

(2) The intervenor consented to be
bound by all stipulations previously
entered into by the existing parties,
and all orders previously issued, in the
proceeding; and

(3) The intervention will promote the
interests of justice and will not cause
undue delay or prejudice to the rights
of the existing parties.

§ 78.12 Standard of review.
(a) On appeal of a decision of the Ad-

ministrator prior to which there was
an opportunity for public comment, or
to submit a claim of error notification:

(1) Except as provided under para-
graph (a)(2) of this section, the peti-
tioner shall have the burden of going
forward and of persuasion to show that
a finding of fact or conclusion of law
underlying the decision is clearly erro-
neous or that an exercise of discretion
or policy determination underlying the
decision is arbitrary and capricious or
otherwise warrants review.

(2) The owners and operators of the
source or unit involved shall have the
burden of persuasion that an Acid Rain
permit or a written exemption under
§§ 72.7 or 72.8 of this chapter was prop-
erly issued or should be issued.

(b) On appeal of a decision of the Ad-
ministrator not covered by paragraph

(a) of this section, the Administrator
shall have the burden of going forward
to show the rational basis for the deci-
sion. The petitioner shall have the bur-
den of persuasion to show that a find-
ing of fact or conclusion of law under-
lying the decision is clearly erroneous
or that an exercise of discretion or pol-
icy determination underlying the deci-
sion is arbitrary and capricious or oth-
erwise warrants review.

§ 78.13 Scheduling orders and pre-
hearing conferences.

(a) If a request for an evidentiary
hearing is granted, the Presiding Offi-
cer will issue an order scheduling the
following:

(1) The filing by each party of a nar-
rative statement of position on each
factual issue in controversy.

(2) The identification of any witness
that a party expects to call and of any
written testimony, documents, papers,
exhibits, or other materials that a
party expects to introduce into evi-
dence. At the request of the Presiding
Officer, the party shall include a brief
narrative summary of any witness’ ex-
pected testimony and of any such ma-
terials.

(3) The filing of written testimony, in
accordance with § 78.14(b) of this part,
and other evidence in support of a nar-
rative statement.

(4) The filing of any motions by any
party, including motions for the pro-
duction of documentation, data, or
other information material to the dis-
puted facts to be addressed at the hear-
ing.

(b) The Presiding Officer may also,
on motion or sua sponte, schedule one
or more pre-hearing conferences on the
record to address any of the following:

(1) Simplification, clarification, am-
plification, or limitation of the issues.

(2) Admissions and stipulations of
facts and determinations of the genu-
ineness of documents.

(3) Objections to the introduction
into evidence at the hearing of any
written testimony or other submis-
sions proposed by a party; provided that
at any time before the end of the hear-
ing, any party may make, and the Pre-
siding Officer may consider and rule
upon, a motion to strike testimony or
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